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SEE THE CIRCULAR 230 DISCLAIMERS APPENDED TO THE 
CONCLUSION OF THIS WASHINGTON REPORT. 

In our Bulletin No. 10-135, we reported on the many changes to the estate, gift 
and generation-skipping transfer taxes that were enacted for taxable years 
2010 through 2012 as part of the “Tax Relief, Unemployment Insurance 
Authorization and Job Creation Act of 2010” (“TRUIRJCA”). Many of these 
changes required that new estate, gift and generation-skipping transfer tax 
returns be drafted by IRS personnel on an expedited schedule. In March of 
this year, the IRS released several new gift and generation-skipping tax returns 
to implement TRUIRJCA. These included a Form 709 (gift and generation-
skipping transfer tax return) for 2010, and two new Forms - 706-GS(D) 
(“Generation-Skipping Transfer Tax Return for 2010 Distributions”) and 706-
GS(T) (Generation-Skipping Transfer Tax Return for 2010 Terminations”). 
Both of the latter two forms reflect a 0% tax rate for such distributions and 
terminations. (See our Bulletin No. 11-31.) Form 8938 (Allocation of Increase 
in Basis for Property Acquired From a Decedent), for use by those estates 

AALU 
Chief Executive Officer 
David J. Stertzer 
 
Senior VP of Legislative Affairs 
Marc R. Cadin 
 
VP of Legislative Affairs 
Chris Morton 
 
VP of Policy/Public Affairs 
Tom Korb 
 
Director of Policy & Public Affairs 
Sarah Spear 
 
Assistant Director of Policy & Public 
Affairs 
Anthony Raglani 
 

COUNSEL 
Buchanan Ingersoll PC 
Gerald H. Sherman 
Stuart M. Lewis 
Deborah M. Beers 
Keith A. Mong 
 
Federal Policy Group 
Ken Kies 
Matthew Dolan 
 

 
PricewaterhouseCoopers 
William Archer 
Donald Carlson 
 
Ricchetti, Inc. 
Steve Ricchetti 
Jeff Ricchetti 
 
Arnold & Porter, LLP 
Martha Cochran 
David Freeman 
 

 
101 Constitution Avenue NW, Suite 
703 East 
Washington, DC 20001 
Phone: (703) 641-9400 
Fax: (202) 742-4479 
www.aalu.org

Major References:
Notice 2011-66, 2011-35 IRB 1; 
Rev. Proc. 2011-41, 2011-35 IRB 1 

08/15/2011AALU :: Washington Report

Page 1 of 9



electing carryover basis for 2010, was released in “draft” form, but detailed 
instructions for how to make the election were delayed. (See our Bulletin No. 
11-38) Now, while Form 8939 still has not been released, the IRS has released 
guidance, in the form of Notice 2011-66 and Rev. Proc. 2011-41, on the 
election and other issues, particularly relating to the generation-skipping 
transfer (GST) tax.  

 
Summary of TRUIRJCA Carryover Basis Changes 

TRUIRJCA, which was signed by the President on December 17, extended - for an 
additional two years, through 2012 - most of the provisions of two major bills that were 
scheduled to expire at the end of 2010: the Economic Growth and Tax Relief 
Reconciliation Act of 2001 (EGTRRA); and the Jobs and Growth Tax Relief 
Reconciliation Act of 2003 (JGTRRA) (known collectively as the “Bush tax cuts”). 
Included in the extension of EGTRRA was Title III of the new law, entitled “Temporary 
Estate Tax Relief.”   

Under TRUIRJCA, estates of decedents who died during 2010 may elect out of the estate 
tax and into the carryover basis régime (the “section 1022 election”).  Even though an 
executor may elect out of the estate tax under TRUIRJCA, the provisions of chapter 13 
(GST tax) nonetheless continue to apply.  TRUIRJCA, however, provides that the 
applicable tax rate for each GST occurring during 2010 is zero. Section 301(d)(2) provides 
that, in the case of any generation-skipping transfer made after December 31, 2009, and 
before December 17, 2010, the due date for filing a return required under section 2662 of 
the IRC (including any election required to be made on such return) shall not be earlier 
than September 17, 2011.  

The following is a brief summary of some very complicated rules reflected in the Notice 
and Rev. Proc.: 

Rev. Proc. 2011-41 

Rev. Proc. 2011-41 offers optional safe harbor guidance under section 1022 of the Internal 
Revenue Code for estates of decedents who died in 2010.  In general, the section 1022 
basis allocation may only be made to property that was “acquired from the decedent” and 
that was “owned by the decedent” at his or her death.  The allocation may not increase the 
basis of the property to more than its fair market value on date of death. 

1.         Property Acquired From the Decedent.   
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Property acquired from the decedent (within the meaning of section 1022(e)) is property 
acquired by bequest, devise, or inheritance, or by the decedent's estate from the decedent. 
The term also includes property transferred by the decedent during the decedent's lifetime: 
(i) to a qualified revocable trust; or (ii) to any other trust with reserved powers that cause 
the trust to be includible in the decedent’s estate.  Finally, the term includes any other 
property that passes from the decedent by reason of death to the extent that such property 
passes without consideration, such as: (i) any property transferred at the decedent's death 
by reason of the decedent's holding and/or exercising a general power of appointment with 
respect to such property if that power was not created by the decedent, (ii) property held 
by the decedent and another person as joint tenants with right of survivorship or as tenants 
by the entirety; and (iii) the surviving spouse's one-half interest in community property.  

The term does not include, however, a decedent's interest in a qualified terminable interest 
property (QTIP) trust or similar arrangement funded for the benefit of the decedent by the 
decedent's predeceased spouse. As a result, this property, despite being includible in the 
decedent’s estate, is not subject to section 1022 and a recipient's basis in this property will 
not be determined under section 1022.  The term also does not include the property in a 
QPRT, unless the property reverts to the decedent’s estate as the result of death during the 
term. Nor does it include IRD property, including annuities subject to income tax under 
section 72 of the Code. 

2.         Property Owned by the Decedent. 

Property owned by the decedent at death includes, but is not limited to: (i) any property 
legally titled in the name of the decedent at death (and not held by the decedent solely in a 
legal or representative capacity); (ii) certain jointly owned property, whether owned as 
tenants in common or with rights of survivorship; (iii) property transferred by the decedent 
during life to a qualified revocable trust; and (iv) certain community property.  

However, property over which the decedent holds any power of appointment is not 
considered owned by the decedent at death. In addition, although considered to have been 
acquired from the decedent, property transferred to a trust by the decedent during life in 
which the decedent retained certain powers is not considered owned by the decedent at 
death for this purpose.  Property transferred to a trust by the decedent during life in which 
the decedent retained an income interest is not considered owned by the decedent at death 
solely by reason of that retained income interest. In addition, although a transfer of 
property to a foreign trust by a United States grantor, for example, may be sufficient to 
cause that grantor to be treated as the owner of at least a portion of that trust for income 
tax purposes under section 679, such a transfer is not sufficient to result in the trust's being 
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considered to be owned by the United States grantor at that grantor's death for purposes of 
section 1022.  

Finally, an interest in a QTIP trust or similar arrangement funded for the benefit of the 
decedent by a predeceased spouse of the decedent is not owned by the decedent for this 
purpose.  

3.         Exceptions.  

Basis Increase may not be allocated to two types of property, even if such property is 
acquired from and owned by the decedent. First, the executor may not allocate Basis 
Increase to property that is acquired by the decedent by gift or by inter vivos transfer for 
less than adequate and full consideration in money or money's worth during the three-year 
period ending on the date of the decedent's death. This prohibition does not apply, 
however, to property acquired by the decedent from the decedent's spouse, provided the 
property had not been transferred to the spouse during such three-year period in whole or 
in part by gift or by inter vivos transfer for less than adequate and full consideration in 
money or money's worth.  

Second, the executor may not allocate Basis Increase to the stock or securities of a foreign 
personal holding company, a Domestic International Sales Corporation (DISC) or former 
DISC, a foreign investment company, or a passive foreign investment company, unless 
such company is a qualified electing fund as defined in section 1295 with respect to the 
decedent.  

4.         Amount of Basis Increase. 

The estate of each 2010 decedent is allowed an “aggregate basis increase ” in the amount 
of $1.3 million ($60,000 in the case of nonresident alien decedents), increased by the 
amount of the decedent’s built-in capital and net operating loss carryovers under sections 
1212(b) and 172, respectively, and certain losses that would have been allowable under 
section 165  had the property been sold immediately prior to death.  The amount of such 
losses will be determined initially by reference to the decedent’s final return. 

An additional $3 million (which will be indexed for inflation) may be allocated to 
qualified marital deduction property inherited from a spouse.  The surviving spouse need 
not be a U.S. citizen or resident for the property to be eligible for this allocation. Qualified 
spousal property is property that either is transferred outright to the decedent's surviving 
spouse or is QTIP, whether or not held in trust. The definition of QTIP under this 
provision does not require that a QTIP election under section 2056(b)(7) be made.  The 
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allocation to qualified spousal property may be made even if the property has already been 
distributed or, in some circumstances, has been sold prior to its distribution. 

5.         Community Property. 

In the case of community property, the surviving spouse’s one-half of the property also 
will be eligible for basis step-up (as under current law). 

6.         Other. 

The Rev. Proc. provides that the holding period of section 1022 property will include the 
decedent’s holding period, and that the character of the property (e.g., as capital gain 
property) will also reflect its character in the hands of the decedent. 

Finally the Rev. Proc. clarifies that a testamentary charitable remainder trust in an estate 
for which a section 1022 election has been made will qualify as a charitable remainder 
trust under section 664 of the Code, despite the fact that no federal estate tax deduction 
will be available for the charitable interest. 

Notice 2011-66 

Notice 2011-66 addresses the time or manner in which such an executor makes the 
Section 1022 Election or allocates generation-skipping transfer (GST) exemption to 
transfers occurring as a result of such decedent's death.  

1.         Section 1022 Election and Filing Requirements.  

The executor of the estate of a decedent who died in 2010 may make the Section 1022 
Election by filing a Form 8939, Allocation of Increase in Basis for Property Acquired 
From a Decedent, on or before November 15, 2011. Once made, the election is (with some 
exceptions) irrevocable. Prior filings purporting to make the Section 1022 Election must 
be replaced with a timely filed Form 8939.  

Although the executor is required to allocate the basis increase, if none has been 
appointed, any person in actual or constructive possession of property acquired from the 
decedent may file a Form 8939 for the property he or she actually or constructively 
possesses.  The IRS is clearly concerned that it may receive multiple Forms 8939, and 
states that, in the event of discrepancies, if it does not, after notice to the filers, receive a 
single, restated Form 8939, it may, if necessary allocate the basis increase as the IRS, in 
its discretion, may determine.   
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The recipient's basis in a particular property (including the amount of Basis Increase 
allocated to that property) is subject to adjustment upon the examination by the IRS of any 
tax return reporting a value dependent upon the property's basis (for example, the 
property's depreciation, sale, or other disposition that triggers gain or loss on the property, 
or otherwise).  

2.         Property to Be Reported. 

Property that is reportable on Form 8939 includes: (i) IRD property; (ii) all appreciated 
property acquired from the decedent; and (iii) all appreciated property acquired from the 
decedent by gift within three years of the decedent’s death, other than property transferred 
to the decedent by the decedent's spouse, who had not acquired the property in whole or in 
part by gift or by inter vivos transfer for less than adequate and full consideration in 
money or money's worth during that same 3-year period.  

In addition to the information as provided in this paragraph C, the executor must include 
with the Form 8939 any other information and supporting documentation.  Recipients of 
the property reported on From 8939 must be provided with a statement with respect to that 
property within 30 days after the executor files the form. 

3.         Time for Filing Return.  

Form 8939 is due November 15, 2011. A Form 8939 filed prior to that date may be 
amended or revoked, but only on a subsequent Form 8939 filed on or before November 
15, 2011. The IRS will not grant extensions of time to file a Form 8939 and will not in 
most cases accept a Form 8939 or an amended Form 8939 filed after the due date.  The 
Notice and Rev. Proc. set forth four types of relief from the strict filing deadline.  Among 
these is relief for the sole purpose of allocating the “Spousal Property Basis Increase.”  
Section 9100 relief is also available in certain carefully circumscribed circumstances. 

4.         GST Tax in 2010.  

The Notice and Rev. Proc. point out that, although the rate of GST tax for the estates of 
decedents who died in 2010 is zero (regardless of whether a section 1022 election was 
made), the only way to achieve a zero inclusion ratio for the transfer (even if a section 
1022 election is made) is to make a timely allocation of GST exemption to the transfer.  If 
the executor of a decedent who died in 2010 makes the Section 1022 Election, the 
executor allocates that decedent's available GST exemption by attaching the Schedule R of 
Form 8939 to the Form 8939 for that decedent's estate. If the Form 8939 is timely filed, 
this allocation will be considered a timely allocation of the decedent's GST exemption 
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under section 2632.  

In the case of inter vivos direct skips that occurred in 2010, if the donor wishes to pay 
GST tax at the rate of zero percent and therefore does not wish to have any GST 
exemption allocated to that transfer, the donor may elect out of the automatic allocation of 
GST exemption to that direct skip in either of two ways. First, the donor affirmatively may 
elect out of the automatic allocation by describing, on a timely filed Form 709, both the 
transfer and the extent to which the automatic allocation is not to apply. Alternatively, 
because it is clear that a 2010 transfer not in trust to a skip person is a direct skip to which 
the donor would never want to allocate GST exemption, the IRS will interpret the 
reporting of an inter vivos direct skip not in trust occurring in 2010 on a timely filed Form 
709 as constituting the payment of tax (at the rate of zero percent) and therefore as an 
election out of the automatic allocation of GST exemption to that direct skip.   

For direct skip transfers in trust, the rules regarding the automatic allocation of GST 
exemption will apply to transfers described in the preceding sentence unless the transferor 
affirmatively elects to have those rules not apply.  

5.         GST Filing Deadlines 

Section 301(d)(2) of TRUIRJCA extends the time for filing any return required under 
section 2662 (including any election required to be made on such return) to report a GST 
transfer made after December 31, 2009, and before December 17, 2010, to September 17, 
2011. Accordingly, the due date for filing a return reporting a direct skip, a taxable 
distribution, or a taxable termination (including any election required to be made on such 
return) that occurred on or after January 1, 2010, through December 16, 2010, is 
September 19, 2011, including extensions (because September 17, 2011, falls on a 
Saturday), except in the case of a Schedule R attached to Form 8939, which is due on or 
before November 15, 2011.  

However, the language of Section 301(d)(2) of TRUIRJCA does not extend the due date 
of all gift and GST returns for 2010. Specifically, to the extent a return relates to an 
indirect skip, or to a post-December 16, 2010, direct skip, the due date of the return is not 
extended. Thus, the due date for filing a Form 709 that does not report a GST transfer or 
that reports a GST transfer (or any election pertaining to such transfer) that occurs on or 
after December 17, 2010, through December 31, 2010, was April 18, 2011, including 
extensions.  In addition, the due date for filing a Form 709 to elect to treat a trust as a GST 
trust or to allocate GST exemption to a transfer occurring during 2010 under § 26.2632-1
(b)(3) or (4) was April 18, 2011, including extensions. However, if a donor timely filed 
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Form 709 for the taxable year ending December 31, 2010, but failed to allocate GST 
exemption to a transfer occurring during such year, section 9100 relief may be available.  

6.         Other. 

Various other rules are addressed, including the treatment of transfers to nonresident 
aliens, and the election to treat a trust as part of an estate under section 645 of the Revenue 
Code.   

We understand that the Form 8939 will be available in the early fall, which may not give 
many practitioners much time to meet the November deadline. 

Any AALU member who wishes to obtain a copy of Notice 2011-66, 2011-35 IRB 1 or 
Rev. Proc. 2011-41, 2011-35 IRB 1 may do so through the following means: (1) use 
hyperlink above next to “Major References,” (2) log onto the AALU website at 
http://www.aalu.org/ and enter the Member Portal with your last name and birth date and 
select Current Washington Report for linkage to source material or (3) email Anthony 
Raglani at raglani@aalu.org and include a reference to this Washington Report. 

 
 

In order to comply with requirements imposed by the IRS which may apply to 
the Washington Report as distributed or as re-circulated by our members, please 

be advised of the following:  
 

THE ABOVE ADVICE WAS NOT INTENDED OR WRITTEN TO BE 
USED, AND IT CANNOT BE USED, BY YOU FOR THE PURPOSES OF 

AVOIDING ANY PENALTY THAT MAY BE IMPOSED BY THE 
INTERNAL REVENUE SERVICE.  

 
In the event that this Washington Report is also considered to be a "marketed 

opinion" within the meaning of the IRS guidance, then, as required by the IRS, 
please be further advised of the following:  

 
THE ABOVE ADVICE WAS NOT WRITTEN TO SUPPORT THE 
PROMOTIONS OR MARKETING OF THE TRANSACTIONS OR 

MATTERS ADDRESSED BY THE WRITTEN ADVICE, AND, BASED 
ON THE PARTICULAR CIRCUMSTANCES, YOU SHOULD SEEK 
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ADVICE FROM AN INDEPENDENT TAX ADVISOR. 

 
The mission of AALU is to promote, preserve and protect advanced life insurance planning for the benefit of our members, 

their clients, the industry and the general public.  
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